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Comparative Analysis of Vietnam’s Legal Framework and ADB Safeguard Policy Statement: tenure 
Indigenous Peoples 

 

 

(A) 
ADB Safeguard Policy Statement  

Corresponding Legal Provisions Extent of Equivalence 

Objectives:  To design and implement projects in a way that fosters full respect for Indigenous Peoples’ identity, dignity, human rights, livelihood systems, and cultural 

uniqueness as defined by the Indigenous Peoples themselves so that they (i) receive culturally appropriate social and economic benefits, (ii) do not suffer adverse impacts as a 
result of projects, and (iii) can participate actively in projects that affect them. 
 

 Constitution of Vietnam 

Article 5  
 
2. The State carries out a policy of equality, solidarity and mutual 
assistance among all nationalities, and forbids all acts of national 
discrimination and division. Every nationality has the right to use its 
own language and system of writing, to preserve its national identity, 
and to promote its fine customs, habits, traditions and 
Culture. 
 
United Nations Declaration on the Rights of Indigenous 
Peoples (signed by Vietnam…) 

 
Preamble: 
 
Affirming that indigenous peoples are equal to all other peoples, 
while recognizing the right of all peoples to be different, to consider 
themselves different, and to be respected as such, 
 
Affirming that indigenous peoples are equal to all other peoples, 
while recognizing the right of all peoples to be different, to consider 
themselves different, and to be respected as such, 
 
Convinced that control by indigenous peoples over developments 
affecting them and their lands, territories and resources will enable 
them to maintain and strengthen their institutions, cultures and 
traditions, and to promote their development in accordance with their 
aspirations and needs 
 
Recognizing that respect for indigenous knowledge, cultures and 
traditional practices contributes to sustainable and equitable 
development and proper management of the environment 

Full Equivalence. 
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Article 5 Indigenous peoples have the right to maintain and 
strengthen their distinct political, legal, economic, social and cultural 
institutions, while retaining their right to participate fully, if they so 
choose, in the political, economic, social and cultural life of the 
State. 
 

Article 10 Indigenous peoples shall not be forcibly removed from 
their lands or territories. No relocation shall take place without the 
free, prior and informed consent of the indigenous peoples 
concerned and after agreement on just and fair compensation and, 
where possible, with the option of return. 
 
 
Article 11  
 
1. Indigenous peoples have the right to practise and revitalize their 
cultural traditions and customs. This includes the right to maintain, 
protect and develop the past, present and future manifestations of 
their cultures, such as archaeological and historical sites, artefacts, 
designs, ceremonies, technologies and visual and performing arts 
and literature. 
 
 2. States shall provide redress through effective mechanisms, 
which may include restitution, developed in conjunction with 
indigenous peoples, with respect to their cultural, intellectual, 
religious and spiritual property taken without their free, prior and 
informed consent or in violation  of their laws, traditions and 
customs. 

 
Article 18 
 Indigenous peoples have the right to participate in decision-making 
in matters which would affect their rights, through representatives 
chosen by themselves in accordance with their own procedures, as 
well as to maintain and develop their own indigenous decision-
making institutions.  
 
Article 19 
 States shall consult and cooperate in good faith with the indigenous 
peoples concerned through their own representative institutions in 
order to obtain their free, prior and informed consent before 
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adopting and implementing legislative or administrative measures 
that may affect them. 
 
Article 22  
 
1. Particular attention shall be paid to the rights and special needs of 
indigenous…women,  
 
2. States shall take measures, in conjunction with indigenous 
peoples, to ensure that indigenous women …enjoy the full 
protection and guarantees against all forms of violence and 
discrimination 
 
Article 26 
 
 1. Indigenous peoples have the right to the lands, territories and 
resources which they have traditionally owned, occupied or 
otherwise used or acquired.  
2. Indigenous peoples have the right to own, use, develop and 
control the lands, territories and resources that they possess by 
reason of traditional ownership or other traditional occupation or 
use, as well as those which they have otherwise acquired. 
 3. States shall give legal recognition and protection to these lands, 
territories and resources. Such recognition shall be conducted with 
due respect to the customs, traditions and land tenure systems of 
the indigenous peoples concerned.  
 
Article 27  
 
States shall establish and implement, in conjunction with indigenous 
peoples concerned, a fair, independent, impartial, open and 
transparent process, giving due recognition to indigenous peoples’ 
laws, traditions, customs and land tenure systems, to recognize and 
adjudicate the rights of indigenous peoples pertaining to their lands, 
territories and resources, including those which were traditionally 
owned or otherwise occupied or used. Indigenous peoples shall 
have the right to participate in this process. 
 
Article 31  
 
1. Indigenous peoples have the right to maintain, control, protect 



  

4  As of December 2016 

FOR DISCUSSION ONLY 

(A) 
ADB Safeguard Policy Statement  

Corresponding Legal Provisions Extent of Equivalence 

and develop their cultural heritage, traditional knowledge and 
traditional cultural expressions, as well as the manifestations of their 
sciences, technologies and cultures, including human and genetic 
resources, seeds, medicines, knowledge of the properties of fauna 
and flora, oral traditions, literatures, designs, sports and traditional 
games and visual and performing arts. They also have the right to 
maintain, control, protect and develop their intellectual property over 
such cultural heritage, traditional knowledge, and traditional cultural 
expressions. 
 
3. States shall provide effective mechanisms for just and fair redress 
for any such activities, and appropriate measures shall be taken to 
mitigate adverse environmental, economic, social, cultural or 
spiritual impact.  
 
Article 33 
 
 1. Indigenous peoples have the right to determine their own identity 
or membership in accordance with their customs and traditions. This 
does not impair the right of indigenous individuals to obtain 
citizenship of the States in which they live. 
 
 2. Indigenous peoples have the right to determine the structures 
and to select the membership. 
 
 
Decree No: 05/2011/ND-CP, Jan. 14, 2011, on Ethnic  Minorities   
Work (decree 05/2011) 

 
Article 1. Scope of regulation 

This Decree provides activities in ethnic minorities work in order 

to assure and promote equality, solidarity, mutual assistance for 

development, respect for and preservation of cultural identities of 

ethnic minority groups living in the territory of the Socialist Republic 

of Vietnam. 

 

Article 3. Fundamental principles of ethnic minorities work 

1. To implement the ethnic minority policy on the principles of 
equality, solidarity, respect and mutual assistance for 
development. 
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2. To assure and implement the policy on comprehensive 

development and gradual improvement of material and 

spiritual life for ethnic minority people. 

3. To assure preservation of the language, scripts and identity, 

and promotion of fine customs, habits, traditions and 

culture, of each ethnic minority group. 

4. An ethnic minority group shall respect customs and 

habits of other groups, contributing to building an 

advanced Vietnamese culture deeply imbued with 

the national identity. 

 

Article 10. Article 10. Education and training development policy 

 

To include languages, scripts and fine cultural traditions of 

ethnic minority groups into curricula of general schools, 

boarding and semi-boarding ethnic minority schools, 

continuing education centers, community learning centers, 

vocational schools, professional secondary schools, colleges 

and universities suitable to ethnic minority areas. 

1. To support the collection, study, protection, 

conservation and promotion of fine traditional 

cultural values of ethnic minority groups in the 

ethnic community of Vietnam. 

2. To support the conservation and development of the scripts 
of ethnic minority groups. Ethnic minority groups shall 
conserve their fine traditional cultures, languages and scripts 
under law 

3. To elaborate and implement a national target program on 
conservation and promotion of traditional cultural values; to 
support the investment in and protection and conservation of 
state-ranked historical and cultural relics. 

4. To give incentives for ethnic minority groups to enjoy cultural 
benefits; to support the formation and effective operation and 
use of grassroots cultural institutions in ethnic minority areas 

5. To conserve  and  promote  fine  traditional festivals  of  
ethnic  minority  groups,  to  regularly  organize  region-based 
or  ethnic minority-based culture-sports events in ethnic 
minority areas 
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Circular N. 449 / QD-TTG, Approving the ethnic work Strategy 
2020, March 12, 2012 (Circular 449/QD-TTG) 

  
Article 1. To approve the ethnic work Strategy to 2020, with the 
following major contents: 
1. Viewpoints 
- Persistent and consistent implementation of the policy of ethnic 
equality, solidarity, respect and progress together, ensuring stability, 
development and integration 
4. The Main Task 
e) Develop a comprehensive cultural fields, social minority areas 

 

- Develop a comprehensive cultural minority: Develop policies that 
protect and promote the cultural identity, language, writing, 
traditions, beliefs fine traditions of ethnic minorities; increase the 
volume and improve the quality of radio programs, television in 
minority languages; building a system of cultural institutions basis 
minority areas associated with historic in each region or locality; 
continued innovation management mechanism, promote the 
socialization of the cultural sector, information; improve the quality of 
advocacy, campaigning against the manifestations of superstition, 
superstition, moral degradation, lifestyle. 

 

Scope and Triggers: The Indigenous Peoples safeguards are triggered if a project directly or indirectly affects the dignity, human rights, livelihood systems, or culture of 

Indigenous Peoples or affects the territories or natural or cultural resources that Indigenous Peoples own, use, occupy, or claim as an ancestral domain or asset. The term 
Indigenous Peoples is used in a generic sense to refer to a distinct, vulnerable, social and cultural group possessing the following characteristics in varying degrees: (i) self-
identification as members of a distinct indigenous cultural group and recognition of this identity by others; (ii) collective attachment to geographically distinct habitats or 
ancestral territories in the project area and to the natural resources in these habitats and territories; (iii) customary cultural, economic, social, or political institutions that are 
separate from those of the dominant society and culture; and (iv) a distinct language, often different from the official language of the country or region. In considering these 
characteristics, national legislation, customary law, and any international conventions to which the country is a party will be taken into account. A group that has lost collective 
attachment to geographically distinct habitats or ancestral territories in the project area because of forced severance remains eligible for coverage under this policy. 
 

 Decree 05/2011 

Article 4. Interpretation of terms 

In this Decree, the terms below are construed as follows: 

 

2. Ethnic minority group means an ethnic group with a 

Partial Equivalence 
 

Vietnam does not recognize the category of 
“Indigenous Peoples” per se but prefers the term 
“ethnic minority” 

2
to refer to 54 ethnic groups that are 

not considered “mainstream Vietnamese” (“Kinh”).  In 
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population smaller than that of the ethnic majority group 

within the territory of the Socialist Republic of Vietnam.
1
 

 

Article 5. Identification of ethnic minorities 

Each ethnic minority group has its own name and is identified 

according to lawfully recognized criteria and such identification 

meets the expectation of that group. Ethnic minorities shall be 

identified and announced by a competent agency under law. 

 

 

general, ethnic minorities are characterized by many 
of the defining characteristics of Indigenous People as 
defined by the SPS.

3
 

 

Policy Principle: 1. Screen early on to determine (i) whether Indigenous Peoples are present in, or have collective attachment to, the project area; and (ii) whether project 

impacts on Indigenous Peoples are likely. 

Key Element Principle: 1. Screen early on to 

determine (i) whether Indigenous Peoples are 
present in, or have collective attachment to, 
the project area; and (ii) whether project 
impacts on Indigenous Peoples are likely 

No corresponding provision No Equivalence. 

 
Policy Principle 2. Undertake a culturally appropriate and gender-sensitive social impact assessment or use similar methods to assess potential project impacts, both positive 

and adverse, on Indigenous Peoples. Give full consideration to options the affected Indigenous Peoples prefer in relation to the provision of project benefits and the design of 
mitigation measures. Identify social and economic benefits for affected Indigenous Peoples that are culturally appropriate and gender and inter-generationally inclusive and 
develop measures to avoid, minimize, and/or mitigate adverse impacts on Indigenous Peoples. 
 

                                                                                                                                                                                                                                          
2
 This is consistent with the United Nations Declaration on the Rights on Indigenous Peoples which recognizes that “the situation of indigenous peoples varies from region to region and from country 

to country and that the significance of national and regional particularities and various historical and cultural backgrounds should be taken into consideration.” 

 
1
 The Vietnam Institute of Ethnology, National Programme of Ethnic Classification defined an ethnic group (dan toc), as “A stable or relatively stable group of people formed over a historical period 

with common territorial ties, economic activities, and cultural characteristics. [...] A stable community was one formed over a historical period, involving relationships of identity in regard to language, 
habitat, socioeconomic activities, and cultural characteristics, and was also conscious of a shared ethnic identity.” (ADB, Indigenous people/Ethnic minorities and Poverty Reduction  in Vietnam 
.Environment and Social Safeguard Division, Manila, Philippines, 2002) 
 
3
 Currently 54 ethnic groups are officially listed in Vietnam, of which the Kinh account for approximately 86 percent. The other 53 are considered ethnic minorities. Most of them, except for the Hoa 

(Chinese) who are largely urban-based, are located in remote and mountainous areas and showing a persistently high level of poverty: Northern Highlands, Central Highlands and the Khmer group 
in the Southern part of Vietnam (Government of Vietnam, 2005; Baulch et al., 2002). The term “ethnic minority areas” thus implies the remote and mountainous regions abovementioned 
(Government of Vietnam, 2005a) 
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Key element (1):  

Undertake a culturally appropriate and 
gender-sensitive social impact assessment or 
use similar methods to assess potential 
project impacts, both positive and adverse, on 
Indigenous Peoples. 

Decision 449/QD-TTg, Approving The Ethnic Minority Affairs 
Strategy Through 2020, March 2013 (Decision 449/2013) 

4. Major Tasks… 

dd/ Comprehensive socio-cultural development in ethnic minority 
areas…. 

[I]implementing the gender equality and women advancement policy 
 
Decree No. 181/2004 / ND-CP of the Government dated 
29/10/2004 guiding the implementation of the Law on Land 
(Decree 181/2004) 

 
Article 43- Inscription of land users‘ names on land use right 
certicates 
 

a) Where the households use agricultural land assigned by 

the State without the collection of land use levies or whose 

land use rights are common property of the husbands and 

wives, the full names of both the husbands and the wives 

shall he inscribed; where households propose the 

inscription of full names of only the husbands or the wives, 

there must be the written agreements of the husbands and 

the wives with certification by the commune, ward of 

township  

Article 93. - Land with historical-cultural relics, scenic spaces 
             

1. Land with historical-cultural relics and/or scenic places, 

which have been classified or protected under decisions of 

provincial/municipal People’s Committees, must be strictly 

managed according to the following regulations: 

          a) For historical-cultural relics, scenic places directly 
managed by organizations, households, individuals or 
population communities, the managers shall take the 
principal responsibility for the management of land on 

Full Equivalence. 
 

The legal framework requires that comprehensive 
socio-cultural development in ethnic minority areas 
include provisions for gender equality and 
advancement of women  

 

http://thuvienphapluat.vn/phap-luat/tim-van-ban.aspx?keyword=181/2004/N%C4%90-CP&area=2&type=0&match=False&vc=True&lan=1
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which exist cultural relics, scenic places according to law 
provisions or cultural heritage. 

Key element (2):  

Assessment process gives full consideration 
to options the affected Indigenous Peoples 
prefer in relation to the provision of project 
benefits and the design of mitigation 
measures. 

Decree 05/2011 

  Article 9. Sustainable development investment policy 

 

4. Investors of planning and construction projects that 

affect the land, environment, ecology and life of ethnic 

minority groups shall publicize these projects and 

collect under law opinions of inhabitants in areas to be 

the project sites; and organize resettlement and 

create conditions for relocated people to enjoy a better 

life in new areas. 

  Administrations of localities of resettlement shall 

coordinate with investors in assuring and creating 

conditions for relocated people to stabilize their 

farming and life. 

 

Full Equivalence 
 

The legal framework requires that  

Investors of planning and construction 

projects that affect the land, environment, 

ecology and life of ethnic minority groups 

consider  opinions of inhabitants in areas 

to be the project sites; and organize 

resettlement and create conditions for 

relocated people to enjoy a better life in 

new areas. 

 

Key element (3):  

Assessment process identifies social and 
economic benefits for affected Indigenous 
Peoples that are culturally appropriate and 
gender and intergenerationally inclusive. 
 

Decree 05/2011 

 

Article 8. Investment and resource use policy 

1. Funds for the implementation of the ethnic minority 

policy shall be allocated from the state budget 

under current regulations on state budget 

decentralization and other lawful funding sources 

for comprehensive socio-economic development in 

ethnic minority areas, hunger elimination, poverty 

reduction and narrowing of the gap between ethnic 

minority areas and other areas. 

2. To plan, train, retrain, use and manage human 

resources being local ethnic minority people and 

Full Equivalence 
 

The legal framework requires that the allocation of 
funds to support comprehensive a n d  c u l t u r a l l y  
a p p r o p r i a t e  socio-economic and development in 
ethnic minority areas, 
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adopt appropriate treatment regimes for them. 

 
Circular 449/QD-TTg 
Art. 1 
3. Specific objectives 
- Enhance the intellectual, human resource development of ethnic 
minority areas… through training.  
 
4. The main task 
e) Develop a comprehensive cultural fields, social minority areas… 
Implementing the policy of gender equality, the advancement of 
women; 
- Comprehensively developing ethnic minority culture: Formulating a 
policy to preserve and promote cultural identity, languages, scripts, 
customs, beliefs and fine traditions of ethnic minority groups; 
increasing the time and quality of television and radio programs in 
ethnic minority languages; building the system of grassroots cultural 
institutions in ethnic minority areas together with historical relics in 
each region and locality;…  

Key element (4): 

Project preparation process develops 
measures to avoid, minimize, and/or mitigate 
adverse impacts on Indigenous Peoples. 
 

No corresponding provision No Equivalence. 

 
Policy Principle 3. Undertake meaningful consultations with affected Indigenous Peoples communities and concerned Indigenous Peoples organizations to solicit their 

participation (i) in designing, implementing, and monitoring measures to avoid adverse impacts or, when avoidance is not possible, to minimize, mitigate, or compensate for 
such effects; and (ii) in tailoring project benefits for affected Indigenous Peoples communities in a culturally appropriate manner. To enhance Indigenous Peoples’ active 
participation, projects affecting them will provide for culturally appropriate and gender inclusive capacity development. Establish a culturally appropriate and gender inclusive 
vance mechanism to receive and facilitate resolution of the Indigenous Peoples’ concerns. 
 

Key element (1):  

Affected Indigenous Peoples communities and 
organizations are consulted in a meaningful 
manner. 

Decision 449/QD-TTg 

5. Implementation solutions 

c/ Renovating the building and implementation of ethnic minority 
affairs policy 

…During the implementation process, making public policies, 
programs, projects and investment capital for people in ethnic 
minority areas to take part in the management, supervision and 
contribution of opinions; strengthening the inspection and evaluation 

Partial Equivalence 
 

The legal framework requires measures to enable 
people in ethnic minority areas to take part in the 
management, supervision and contribution of opinions 
but does not set forth criteria to ensure that such 
consultation is conducted in a meaningful manner. 
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of the completion of promulgated policies’ targets so as to make 
timely adjustments and supplementations and devise suitable 
policies. 

 

Key element (2):  

The scope of consultations includes design, 
implementation and monitoring of measures to 
avoid or otherwise minimize, mitigate or 
compensate for adverse impacts.  

Decision 449/QD-TTg 

 
Art. 1 
5. Implementing Solutions. 
During the implementation process, public policies, programs, 
projects and investment for the people of ethnic minorities know, 
participate in the management, supervision and feedback; 
strengthening inspection and assess the degree of fulfillment of the 
objectives of policies issued, to timely adjust and supplement and 
develop policies accordingly. 
 
 
Decision No. 304/2005QD/TTg of November 23, 2005, 
on the Pilot Allotment of Forests and Contractual 
Assignment of Forests for Protection to Ethnic Minority 
Households and Communities in Hamlets and Villages in 
the Central Highlands  Provinces (Decision 43004/2005) 

 
Article. 2 Objectives 
 
2. The allotment of forests and contractual assignment of forests for 
protection must be discussed in a democratic manner, respecting 
traditions and customs of ethnic minority people... 
 
 
Article 3,- Guiding principles 
 
2. Subjects entitled to allotment of forests or contractual assignment 
of forests far protection: 
 
a) Ethnic minority households that are currently living in communes 
where exist forests, and wish to be allotted forests or to take on 
contractual assignment of forests for protection; with priority given to 
those specified in the Prime Minister's Decisions No. 132 and No. 
134. 

Full Equivalence 
  

Consultation requirements include provisions to 
ensure that ethnic minorities know, participate in the 
management, supervision and feedback; 
strengthening inspection and assess the degree of 
fulfillment of the objectives of policies issued, to timely 
adjust and supplement and develop policies 
accordingly. 
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b) Ethnic minority communities that are living in hamlets or villages, 
share common traditions and customs, and wish to be allotted 
forests or take on contractual assignment of forests for protection. 

Key element  (3):  

The scope of consultations includes tailoring 
project benefits for affected Indigenous 
Peoples communities in a culturally 
appropriate manner. 

Decision 304/2005 

 
Art. 2 Objectives 
2….The procedures therefor must be simple and appropriate to the 
actual conditions of local ethnic minority people. 

Full Equivalence. 
 

Consultations are required to be simple and 
appropriate to the actual conditions of local ethnic 
minority people. 

Key element (4):  

To enhance Indigenous Peoples’ active 
participation, projects affecting them will 
provide for culturally appropriate and gender 
inclusive capacity development. 

No corresponding provision No Equivalence. 

Key element (5):  

Establish a culturally appropriate and gender 
inclusive grievance mechanism to receive and 
facilitate resolution of the Indigenous Peoples’ 
concerns. 

Decree 181/2004 

 
Chapter XII SETTLEMENT OF LAND-RELATED DISPUTES, 
COMPLAINTS 
 Article 159.- Conciliation of land disputes  
1. The land disputing parties must lake initiative in meeting each 
other for conciliation among themselves; if failing to reach mutual 
agreement, they shall go through grassroots conciliation for 
settlement of their land disputes.  
2. Where the disputing parties cannot make conciliation, they shall 
file applications to the People's Committees of the communes, 
wards or townships where exist the disputes for conciliation. The 
conciliation must be recorded in writing with signatures of the parties 
and certification of successful or unsuccessful conciliation by the 
commune, ward or township People's Committees. The conciliation 
records shall be sent to the disputing parties and kept at the 
People's Committees of the communes, wards or townships where 
exists the disputed land. 
 3. For case of successful conciliation entailing the changes in the 
current land boundaries and/or land users, the communal, ward or 
township People's Committee:; shall send the conciliation records to 
the district-level Natural Resources and Environment Sections, for 
land disputes among households, individuals, population 
communities;  or to the provincial/municipal Services of  
Natural Resources and Environment for other cases.  
The district-level Natural Resources arid Environment Sections and 

Partial Equivalence 
 

Elaborate procedures are in place to settle land 
related disputes but are not designed to facilitate 
access on the part of Indigenous Peoples/ethnic 
minorities. 
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the provincial/municipal Natural Resources and Environment 
Services shall report thereon to the People's Committees of the 
same level for decision on recognition of changes in the land plot 
boundaries and granting of new land use right certificates. 
   
Article 160.- Competence to settle land disputes in cases where the 
disputing parties do not have papers on the land use rights For land 
disputes where the disputing parties do not have the land use right 
certificates or any of the land use right papers prescribed in Clauses 
1, 2 and 5, Article 50 of the Land Law, the disputing parties shall file 
their applications to administrative agencies for settlement, The 
administrative agencies of all levels shall settle land disputes 
according to the following regulations:  
 
1. The presidents of the People's Committees of rural districts, 

urban districts, provincial capitals or towns shall settle land 

disputes among households, individuals or population 

communities. In case of disagreeing with the settling decisions of 

the presidents of People's Committees of rural districts, urban 

districts, provincial capitals or towns, the disputing parties may 

file their applications for land dispute settlement to the presidents 

of provincial/ municipal People's Committees; the land dispute- 

settling decisions of the provincial/municipal People's Committee 

presidents shall be the final ones.  

Article 161.- Grounds for settling land disputes in cases where the 
disputing parties do not have land use right papers The land 
disputes where the disputing parties do not have land use right 
certificates or any of the land use right papers prescribed in Clauses 
1, 2 and 5, Article 50 of the Land Law shall be settled on the 
following grounds:  

 
1. The evidences of land origin and land use course, presented by 
the disputing parties.  
 
2. Opinions of the commune, ward or township land dispute 
settlement advisory councils set up by commune, ward or district 
People's Committees, each comprising: 
 a) The president or a vice president of the commune, ward or 
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township People's Committee as its chairman; b) The representative 
of the commune, ward or township Vietnam Fatherland Front 
Committee; 
 c) The leaders of population groups, for urban areas; chiefs of 
villages, hamlets, for rural areas; d) Representatives of a number of 
households living for a long time in the commune, ward or district 
township, who know clearly the origins and course of using such 
land plots; e) The commune, ward or township cadastral personnel 
and justice officials.  

 
3. The actual land areas being used by the disputing parties outside 
the land areas being on dispute and the average land area for each 
family member in the locality. 
 
4. The compatibility of the current use of the land plots being in 
dispute with the approved detailed land use planning.  
 
5. The State's policies on preferential treatment of people with 
meritorious services to the country.  
 
6. The legal provisions on land assignment and land lease 
disclosure. 
 

Section 4. Handling of Cases of Violation of Land Legislation  

 
Article 180.- Organizing the reception of detections of, proposals on, 
cases of violation of land legislation, of organizations, citizens  

 
1. The People's Committees and land management agencies at all 
levels shall have to publicize their exclusive telephone numbers, 
mail boxes and addresses for receiving of detections and proposals 
of organizations and citizens regarding cases of violating land 
legislation; the State agencies: with conditions shall additionally 
organize the reception of decisions and proposals of organizations 
and citizens by fax, electronic mail, websites or other forms of 
information. 
  
2. The People’s Committees and land management agencies at all 
levels shall have to arrange personnel to receive detections, 
proposals; of organizations, citizens; the personnel receiving 
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detections and proposals, shall have to enter them into books 
monitoring the settlement of detections and proposals.  
 
3. State agencies receiving detections and/or proposals of 
organizations or citizens, which do not fall under their settling 
competence, shall have to transfer such detections and/or proposals 
to the State bodies with settling competence, defined in Clause I, 
Article 144 of the Land Law.  
 
4. Organizations and citizens detecting cases of violating land 
legislation shall have the right and responsibility to transfer their 
detections and proposals to the State bodies with settling 
competence, defined in Clause 1, Article 744 of the Land Law. 5. 
Organizations and citizens may send their detections, proposals to 
news and press agencies; the news and press agencies shall 
consider the publication of such detections and/or proposals on the 
mass media and transfer them to the competent State bodies 
defined in Clause 1, Article 144 of the Land Law for settlement. 

 
Policy Principle 4. Ascertain the consent of affected Indigenous Peoples communities to the following project activities: (i) commercial development of the cultural resources 

and knowledge of Indigenous Peoples; (ii) physical displacement from traditional or customary lands; and (iii) commercial development of natural resources within customary 
lands under use that would impact the livelihoods or the cultural, ceremonial, or spiritual uses that define the identity and community of Indigenous Peoples. For the purposes 
of policy application, the consent of affected Indigenous Peoples communities refers to a collective expression by the affected Indigenous Peoples communities, through 
individuals and/or their recognized representatives, of broad community support for such project activities. Broad community support may exist even if some individuals or 
groups object to the project activities. 
 

Key element (1):  

Consent of affected Indigenous Peoples 
communities is required for project activities 
that would include commercial development of 
cultural resources and knowledge of 
Indigenous Peoples. 
 

No corresponding provision No Equivalence. 

Key element (2):  

Consent of affected Indigenous Peoples 
communities is required for project activities 
that would include physical displacement of 
Indigenous Peoples from traditional or 
customary lands.  

No corresponding provision No Equivalence. 
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Key element (3):  

Consent of affected Indigenous Peoples 
communities is required for project activities 
that would include commercial development of 
natural resources within customary lands 
under use that would impact the livelihoods or 
the cultural, ceremonial, or spiritual uses that 
define the identity and community of 
Indigenous Peoples. 
 

Decision No.135/1998/QD-TTg of July 31,1998 to approve the 
program on socio-economic development in mountainous, 
deep-lying and remote communes with special difficulties 
(Decision 135/1998) 

V. Tasks of The Program. 
 
2. To boost agricultural production and forestry in association with 

products processing and marketing so as to tap local natural 
resources and utilize the local labor force, create more 
opportunities of employment and income generation, stabilize the 
inhabitants' life and gradually, develop goods production. 

 

Decision No. 178/2001/QD-TTg of November 12, 2001 on the 
Benefits and Obligations of Households and Individuals 
Assigned, Leased or Contracted Forests and Forestry Land 
(Decision 178/2001) 

 Chapter I 

GENERAL PROVISIONS 

Article 1.- This Decision prescribes the benefits and obligations of 
households and individuals assigned, leased or contracted forests 
and forestry land by the State for forest protection, regeneration 
zoning off and planting, with a view to creating an economic motive 
force for encouraging people to actively participate in forest 
protection and development; making their incomes from forests one 
of considerable income sources, thus contributing to ensuring the 
life of foresters; and at the same time, clarifying responsibilities of 
people assigned, leased or contracted forests for forest protection 
and development. 

Decree 05/2011 

 Article 8. Investment and resource use policy 

To efficiently exploit and use natural resources in ethnic minority 

Partial Equivalence 
 

Provisions are in place to facilitate participation by 
Indigenous People in commercial development of 
natural resources within customary lands under use 
but their consent is not required for such activity. 
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areas and make reinvestment suitable to local socio-economic 
conditions. 

Decision 449/QD-TTg 

Art. 4. Major tasks… 

 c/ Developing production and accelerating hunger eradication and 
poverty reduction in ethnic minority areas… 

Bringing into play comparative advantages and establishing zones 
specialized in producing goods such as coffee, cashew nuts, 
pepper, rubber, tea and timber for export in ethnic minority areas in 
the Central Highlands. 

Decision 178/2001 

Article 14.- Households and individuals contracted to protect and 
regeneration-zone off natural forests in the headwater protection 
areas: 

4. To exploit bamboo with the maximum intensity of 30% when 
forests cover over 80% of the contracted area, under the guidance 
and supervision of the contracting party. Households shall enjoy 80-
90% of the after-tax value of forest products, and the remainder 
shall be paid to the contracting party. 

Decision 304/2005 

 
Article 5.- Benefits of persons allotted with forests and land for 
planting of production forests  
 
1. To enjoy all products yielded in the allotted forest areas. 

 

 
Policy Principle 5. Avoid, to the maximum extent possible, any restricted access to and physical displacement from protected areas and natural resources. Where avoidance 

is not possible, ensure that the affected Indigenous Peoples communities participate in the design, implementation, and monitoring and evaluation of management 
arrangements for such areas and natural resources and that their benefits are equitably shared. 
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Key element (1): 

Project design avoids, to the maximum extent 
possible, any restrictions on Indigenous 
Peoples’ access to, and physical 
displacement of Indigenous Peoples from, 
protected areas and natural resources. 

Decision 178/2001 

Article 5.- Households and individuals assigned protection forests 
for management, protection and regeneration zoning off: 

1. To be provided with funding by the State for performance of the 
task of managing, protecting and zoning off forests for regeneration 
according to current regulations. 

2. To harvest secondary forest products, flowers, fruits, oil, resin... in 
the course of protecting and zoning off forests for regeneration 
according to current regulations. 

3. To exploit dry necron-timber trees, fallen and broken trees as well 
as diseased trees according to the exploitation designs approved by 
the provincial/municipal Agriculture and Rural Development 
Services and the permits granted by the latter. The above-
mentioned forest products may be freely circulated upon the 
completion of all the procedures prescribed therefore. 

4. To exploit bamboo with the maximum exploitation intensity of 
30% when the forest coverage reaches 80% of the assigned land 
area according to the current regulation on exploitation of forest 
products; to enjoy the entire value of forest products after paying 
taxes. 

5. To exploit timber by the mode of selective cutting with the 
exploitation intensity of not more than 20% when the protection 
forests are allowed for exploitation (except for animals and plants on 
the lists of precious and rare forest plants and animals promulgated 
by the Government, and lists of animals and plants provided for in 
the appendix to the Convention on International Trade in 
Endangered Species of Wild Fauna and Flora - CITES) according to 
designs approved by the provincial/municipal Agriculture and Rural 
Development Services and exploitation permits granted by the latter. 
The exploitation must comply with the current regulation on 
exploitation of forest products. Households and individuals shall 
enjoy 85-90% of the exploited products after paying taxes, the rest 

Partial Equivalence 
 

Provision is made for Indigenous Peoples’ continued 
access to protected areas for the purpose of 
harvesting  natural resources but not for avoidance for 
their physical displacement form such areas. 
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shall be remitted into the State budget. 

 

Key element (2):  

Where avoidance is not possible, project 
designs ensure that the affected Indigenous 
Peoples communities can participate in the 
design, implementation, and monitoring and 
evaluation of management arrangements for 
such protected areas and natural resources. 

Decision 178/2001 

 Article 10. Households and individuals leased forestry land without 
forests but falling under the production forest planning, for 
afforestation: 

1. To have the right to decide by themselves on afforestation 
purposes and modes (zoning off for regeneration or planting new 
forests), select trees for planting and planting techniques; and have 
the right to decide by themselves on the exploitation and use of 
forest products. 

 

Partial Equivalence 
 

Provision is made for households and individuals to 
manage the exploitation and use of forest products but 
only to those who lease forestry land.. 

Key element (3): 

Where avoidance is not possible, project 
designs ensure that affected Indigenous 
Peoples communities share equitably in 
project benefits. 

Decision No. 449/QD-TTg 

Art. 4 Major Tasks…  
c/ Developing production and accelerating hunger eradication and 
poverty reduction in ethnic minority areas 
 
Creating an equal opportunity for ethnic minority people to access 
development resources and benefit from social welfare and 
services, 
 
d/ Developing socio-economic infrastructure in ethnic minority areas 

Concentrating resources on developing socio-economic 
infrastructure in ethnic minority areas with the primary focus on 
completing the construction of roads connecting goods production 
areas with the centers of communes, villages and hamlets; ensuring 
electricity, water works, schools, health stations and markets; 
arranging local residents to facilitate development; and restricting 
free migration. 

Developing a synchronous transmission infrastructure to ensure the 
provision of radio, television, telecommunications and information 
technology services to meet ethnic minority people’s production and 

Full Equivalence 
 

Provisions are made for Indigenous People to enjoy 
equitable access to project benefits. 
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daily-life needs.  

Decision 178/2001 

Article 15.- Households and individuals contracted to plant, tend and 
protect headwater protection forests: 

3. To enjoy 100% of products exploited from supporting trees, inter-
planted trees and forest thinning’s products, but must ensure the 
forest coverage degree of over 0.6 after thinning. 

4. To harvest secondary forest products, flowers, fruits, oil, resin... 
under the contracting party’s guidance. 

6. To selectively exploit major forest trees when they are allowed for 
exploitation with an intensity of not more than 20% according to the 
design elaborated by the contracting party and appraised by the 
provincial/municipal Agriculture and Rural Development Service for 
submission to the provincial People’s Committee for approval and 
granting of exploitation permits. 

The after-tax value of exploited products shall be divided according 
to the following proportions: 

a/ If households and individuals receive the State’s support capital 
for forest planting, tending and protection, they shall enjoy 80-90%, 
the remainder shall be paid to the contracting party. 

b/ If the contracted households and individuals invest their own 
capital in planting, tending and protecting forests, they shall enjoy 
100% of the products’ value after paying taxes. 

c/ The contracted households and individuals shall have to make 
self-investment in forest improvement within 1 year after exploitation 

 
Policy Principle 6. Prepare an Indigenous Peoples plan (IPP) that is based on the social impact assessment with the assistance of qualified and experienced experts and that 

draw on indigenous knowledge and participation by the affected Indigenous Peoples communities. The IPP includes a framework for continued consultation with the affected 
Indigenous Peoples communities during project implementation; specifies measures to ensure that Indigenous Peoples receive culturally appropriate benefits; identifies 
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measures to avoid, minimize, mitigate, or compensate for any adverse project impacts; and includes culturally appropriate grievance procedures, monitoring and evaluation 
arrangements, and a budget and time-bound actions for implementing the planned measures. 
 

Key element (1): 

Prepare an Indigenous Peoples plan (IPP) 
that is based on the social impact assessment 
with the assistance of qualified and 
experienced experts and that draw on 
indigenous knowledge and participation by the 
affected Indigenous Peoples communities. 

Decision No. 449/QD-TTg 

Article 1. Approving the ethnic minority affairs strategy by 2020 with 

the following principal contents: 

1. Viewpoints 

- Pursuing the consistent implementation of the policy of equality, 
unity, mutual respect and assistance among ethnic minorities for 
common progress, ensuring stability, development and integration. 

- Comprehensively developing socioeconomic fields and prioritize 
infrastructure development, poverty reduction and human resource 
development in ethnic minority areas; gradually forming economic 
centers in ethnic minority areas. 

- Make development investment together with the implementation of 
the social security policy and the harmonious settlement of people’s 
interests. Sustainably developing ethnic minority areas, contributing 
to political stability and national defense and security assurance. 

- Mobilizing all investment resources for socio-economic 
development in ethnic minority areas with state budget allocations 
as a major source. 

- Ethnic minority affairs and the implementation of the ethnic 
minority policy are the mission of the entire Party, people and army 
and the whole political system. 

2. General objectives 

Developing socio-economic fields in a comprehensive, fast and 
sustainable manner so as to accelerate poverty reduction in ethnic 
minority areas and narrow the development gap among ethnic 
groups; gradually reducing areas with special difficulties; to step by 
step forming economic, cultural and scientific centers in ethnic 
minority areas; developing human resources in ethnic minority 
areas; increasing the quantity and quality of ethnic minority cadres; 
consolidating the grassroots political system; and firmly maintaining 

Partial Equivalence 
 

The legal framework provides the development of a 
comprehensive ethnic minority affairs strategy by 2020 
but does not apply to planning on a project level, nor is 
it required to draw on indigenous knowledge and 
participation by the affected Indigenous Peoples 
communities. 
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the great national unity bloc and ensuring stability, national defense 

and security. 

 

 

Key element (2):  

The IPP includes a framework for continued 
consultation with the affected Indigenous 
Peoples communities during project 
implementation. 

No corresponding provision No Equivalence. 

Key element (3):  

The IPP includes specific measures to ensure 
that Indigenous Peoples communities receive 
culturally appropriate benefits.  

Decision 449/QD-TTg  

3. Specific objectives… 

- Cultural and social affairs in ethnic minority areas: Preserving and 
uphold national cultural traits; 100 percent of households will have 
access to television; better meeting the demand of receiving radio 
and digital television channels; comprehensively developing ethnic 
minority people intellectually, morally, physically and spiritually and 
their sense of civic responsibility and law compliance. 100 percent of 
health stations meeting national standards will have doctors and 
health insurance policy for ethnic minority people will be properly 
implemented. 

 

 

Partial Equivalence 

The objective of ensuring that Indigenous Peoples 

communities receive culturally appropriate benefits is 
limited to the strategic level and is not included into 
plans designed to ensure that such benefits are 
provided on a project level. 

Key element (4):  

The IPP identifies measures to avoid, 
minimize, mitigate, or compensate for any 
adverse project impacts.   

No corresponding provision No Equivalence. 

Key element (5):  

The IPP includes a culturally appropriate 
grievance redress mechanism. 

No corresponding provision No Equivalence. 

Key element (6):  

The IPP includes arrangements for monitoring 
during project implementation and for 
evaluation of results.  

No corresponding provision No Equivalence. 

Key element (7): 

The IPP includes a budget and time-bound 
No corresponding provision No Equivalence. 



  

23  As of December 2016 

FOR DISCUSSION ONLY 

(A) 
ADB Safeguard Policy Statement  

Corresponding Legal Provisions Extent of Equivalence 

plan for implementing all required actions. 

 
Policy Principle 7.  Disclose a draft IPP, including documentation of the consultation process and the results of the social impact assessment in a timely manner, before 

project appraisal, in an accessible place and in a form and language(s) understandable to affected Indigenous Peoples communities and other stakeholders. The final IPP and 
its updates will also be disclosed to the affected Indigenous Peoples communities and other stakeholders. 
 

Key element (1):  

A draft IPP (including documentation of 
consultations with Indigenous Peoples 
communities and social impact assessment 
results is publicly disclosed in a timely manner 
before project appraisal. 

Decree 181/2004 

 
Article 170.- Violations of regulations on land use plans 
 1. Violations of regulations on land use plans include the following 
acts: 
 a} Failing to publicize or publicizing late detailed land use plans, 
which have been already approved; failing to publicize or publicizing 
late the adjustment or cancellation of land use plans; losing, 
distorting detailed land use planning maps; 
 
Article 172.- Violations of regulations on land recovery 
 
 1. Violations of regulations on land recovery include the following 
acts:  
 
a) Failing to notify in advance the persons having land to be 
recovered according to the provisions iii Article 39 of the Land Law; 
failing to publicize plans on compensations, resettlement; 
 
 b) Making compensations not to the right subjects, tile right land 
acreage, not at the right levels to persons having land recovered; 
distorting land recovery dossiers; wrongly determining positions and 
acreages of recovered land on the field; 
 
 c) Recovering land not according to competence; not according to 
the right subjects, not according to the approved detailed land use 
plans 

No Equivalence. 

Key element (2):  

The disclosed draft IPP is accessible to, and 
in a form and language(s) understandable to, 
affected Indigenous Peoples communities and 
other stakeholders.  

Decree 05/2011 

Article 17. Information and communication policy 

To invest in information and communication development in ethnic 
minority areas, to provide essential means to assure the right to 
access and receive information 

No Equivalence. 

Key element (3): 

 The final IPP (and any subsequent updates) 
also are disclosed to affected Indigenous 

No corresponding provision No Equivalence. 
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Peoples communities and other stakeholders. 

 
Policy Principle 8. Prepare an action plan for legal recognition of customary rights to lands and territories or ancestral domains when the project involves (i) activities that are 

contingent on establishing legally recognized rights to lands and territories that Indigenous Peoples have traditionally owned or customarily used or occupied, or (ii) involuntary 
acquisition of such lands. 
 

Key element (1): 

Prepare an action plan for legal recognition of 
customary rights to lands and territories or 
ancestral domains when the project involves 
activities that are contingent on establishing 
legally recognized rights to lands and 
territories that Indigenous Peoples have 
traditionally owned or customarily used or 
occupied. 

Decision 135/1998 

Article 2. - Some major policies 

 

1. Land policy 
 

The presidents of the provincial people’s Committees shall direct 

the assignment of land and forests and the granting of land 

tenure certificates in association with the sedentarization and 

development of new economic zones, creating conditions for the 

people to have access to land for production and stabilize their 

life. 

 

 

Decision 132/2002/QG-TTg dated 08 October 2002 of the 

Prime Minister on redistributing production and 

residential land for ethnic minority people in Central 

Highlands 

 

Article 1. Resolving land for ethnic minority people in Central 

Highlands, to ensure that the ethnic minority households can 

have basic land for production activities as well as residential 

land. This is to improve their lives, enhance the development 

and ensure the security in Central Highland regions. Land 

should be basically redistributed to ethnic minority households 

who have not or lack of residential and production land at the 

end of 2003. 

 

Article 6. Form of land redistribution and land use 

management 

a. Production land: Ethnic minority households who depend 

on agriculture and forestry production have no land or are 

lack of production land will be distributed land directly 

from the local people committee with the standard amount 

Partial Equivalence 
 

Provisions designed to ensure that ethnic minority 
people have access to land is subject to contractual 
assignment by the state rather than legal recognition 
of customary rights to lands and territories or ancestral 
domains. 
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following Article 2 in this Decision. In order to help ethnic 

minority households to have enough land for production 

ensuring their lives, within 10 years, land distributed 

households of this program will be not allowed to transfer 

and mortgage in any form. Any organization or individual 

come to purchase ethnic minority households’ land will be 

seized without compensation. 

After redistributing land to ethnic minority households, 

local people committees have the responsibility to monitor 

carefully the use and management of redistributed land 

following this Decision in order to avoid the situation of 

selling or mortgaging land. 

 

Decision No 134 of the Prime Minister on supporting 
production land, residential land, houses and daily use 
water for poor ethnic minority households (Decision 134)  

 
Article 3. Land fund for redistributing land to ethnic minority 
households includes: 
 

1. Land is being managed and used by State owned 

agriculture and forestry farms but is used by ethnic 

minority households long time ago should be adjusted to 

be reallocated with contract to ethnic households as 

production land (including the area of perennial crops or 

forest) to use following general regulation. The specific 

amount will be decided by provincial people committee. 

 

Decree 181/2004 

 
Article 119- Certification by public notaries and authentication by 
commune, ward or township People's Committees of contracts or 
documents when land users exercise their rights 1. Contracts or 
papers upon the  land users' exercise of the rights to exchange, 
transfer, lease, sublease, inherit or donate the land use rights, to 
mortgage, provide guarantee or contribute capital with the land use 
rights must be certified by public notaries or authenticated by 
commune, ward or township People's Committees according to the 
following regulations: 
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Decision 304/2005 

 
Article 1.- To apply on a pilot basis the allotment of forests and 
contractual assignment of forests for protection to ethnic minority 
households and communities in the Central Highland provinces. 
 
Article 2.- Objectives: 
1. To create conditions for ethnic minority people in the Central 
Highlands provinces to stabilize and improve their life…  

Key element (2):  

Prepare an action plan for legal recognition of 
customary rights to lands and territories or 
ancestral domains when the project involves 
involuntary acquisition of such areas. 
 

Decision 134  

 
Article 3. Land fund for redistributing land to ethnic minority 
households includes: 

 

2. Public land which have been withdrawn by the State 

following the general planning. Land is allocated with 

contract to households from State owned agriculture 

and forestry farms Land is withdrawn from State 

owned agriculture and forestry farms due to 

ineffective use. 

3. Land is reclaimed from bared and hilly land or 

abandoned land 

4. Land is withdrawn from state enterprises that use 

land ineffectively and for wrong purposes or 

enterprises are closed down; land is withdrawn from 

individuals who appropriate illegally. 

 

Partial Equivalence 
 

Provisions designed to ensure that ethnic minority 
people have access to land is subject to contractual 
assignment by the state rather than legal recognition 
of customary rights to lands and territories or ancestral 
domains. 

Policy Principle 9. Monitor implementation of the IPP using qualified and experienced experts; adopt a participatory monitoring approach, wherever possible; and assess 

whether the IPP’s objective and desired outcome have been achieved, taking into account the baseline conditions and the results of IPP monitoring. Disclose monitoring 
reports. 
 

Key element (1):  

Monitor implementation of the IPP using 
qualified and experienced experts. 
 

No corresponding provision No Equivalence. 

Key element (2): 

Include arrangements for participatory 
monitoring whenever possible. 

No corresponding provision No Equivalence. 
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Key element (3):  

Assess whether IPP objectives and desired 
outcomes are achieved, taking into account 
baseline conditions and monitoring results.  

No corresponding provision No Equivalence. 

Key element (4):  

Monitoring reports are disclosed. 
No corresponding provision No Equivalence. 

 


