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Comparative Analysis of Timor-Leste’s Legal Framework and ADB Safeguard Policy Statement:  
Indigenous Peoples 

 

 

(A) 
ADB Safeguard Policy Statement  

(B) 
 Corresponding Legal Provisions 

(C) 
Extent of Equivalence 

1
 

(D) 
Recommended Gap-filling 
Measures 

Scope and Triggers:   (Definition of Indigenous Peoples) 

The term Indigenous Peoples is used in a generic sense to refer to a distinct, vulnerable, social and cultural group possessing the following characteristics in varying degrees: 
(i) self-identification as members of a distinct indigenous cultural group and recognition of this identity by others; (ii) collective attachment to geographically distinct habitats or 
ancestral territories in the project area and to the natural resources in these habitats and territories; (iii) customary cultural, economic, social, or political institutions that are 
separate from those of the dominant society and culture; and (iv) a distinct language, often different from the official language of the country or region. ….A group that has lost 
collective attachment to geographically distinct habitats or ancestral territories in the project area because of forced severance remains eligible for coverage under this policy.  
Key Element (1) 

Self-identification as members of a 
distinct indigenous cultural group and 
recognition of this identity by others 

No corresponding legal provision No equivalence 

 
There are ethnic groups in 
Timor-Leste, but the legal 
regime does not use the term 
‘indigenous peoples’, nor 
does it appear to use ‘ethnic 
minority’ or ‘ethnic group’ or 
any other term to signify 
cultural identification with any 
of those groups. 

Amend the Environmental 
Licensing Decree-Law 2011 to 
stipulate that the EIA process 
must include a social impact 
assessment that identifies 
ethnic groups in a proposed 
project area that self-identify as 
members of a distinct 
indigenous cultural group and 
that are so recognized by 
others. 

Key Element (2) Collective 

attachment to geographically distinct 
habitats or ancestral territories in the 
project area and to the natural 
resources in these habitats and 
territories 

No corresponding legal provision No equivalence Amend the Environmental 
Licensing Decree-Law 2011 
to stipulate that the EIA 
process must include a 
social impact assessment 
that identifies ethnic groups 
in a proposed project area 
that have a collective 
attachment to geographically 
distinct habitats or ancestral 
territories in the project area 
and to the natural resources 
in these habitats and 

                                                      
1
 “Full Equivalence” denotes that DMC legal requirement(s) are in complete harmony with the corresponding ADB Safeguard Objective, Scope and Trigger, Policy Principle or 

Key Element thereof.  “Partial Equivalence” denotes that the DMC legal requirement is in partial harmony with the corresponding  ADB Safeguard Objective, Scope and 
Trigger, Policy Principle or Key Element; and  “No Equivalence” denotes that no DMC legal requirement can be found that corresponds to the particular ADB Safeguard 
Objective, Scope and Trigger, Policy Principle or Key Element.  
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territories. 

Key Element (3) 

Customary cultural...institutions that 
are separate from those of the 
dominant society and culture 

Constitution 2002 

Section 2 (Sovereignty and constitutionality) 
4. The State shall recognise and value the norms and customs of 
East Timor that are not contrary to the Constitution and to any 
legislation dealing specifically with customary law. 

Full equivalence  

Key Element (4) Customary… 

economic…. institutions that are 
separate from those of the dominant 
society and culture 

See Scope and Triggers Key element 3 Full equivalence  

Key Element (5) 

Customary… social, institutions that 
are separate from those of the 
dominant society and culture 

See Scope and Triggers Key element 3 
 
Civil Code 2011 

Book I General Part 
Title I on Laws, their Interpretation and Application 
Article 2 (Judicial value of customs) 
The local customs are judicially applicable when the law so 
determines. 
 
Basic Environment Law 2012

2
 

Article 8. Tara Bandu 
1. The State recognizes the importance of all types of Tara Bandu 
as usual part of the culture of Timor-Leste and how traditional 
mechanism regulating the relationship between man and the 
environment around them. 
2. Can be carried out actions of Tara Bandu, according to the 
rituals imposed by the local customary law aiming at the 
preservation and promotion of environment and conservation and 
sustainable use of natural resources, provided that such action is 
consistent with the objectives and principles established in this 
law. 
3. Having carried out an action of Tara Bandu, under this Article, 
the State must ensure the effective protection of the area 
involved. 

Full equivalence  

Key Element (6) 

Customary…political institutions that 
are separate from those of the 

See Scope and Triggers Key element 3 Full equivalence  

                                                      
2
 Unofficial translation 
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dominant society and culture 

Key Element (7) 

A distinct language, often different 
from the official language of the 
country or region 

Constitution 2002 

Section 13 (Official languages and national languages) 
1. Tetum and Portuguese shall be the official languages in the 
Democratic Republic of East Timor. 
2. Tetum and the other national languages shall be valued and 
developed by the State. 

Full equivalence 

 
 

 

Key Element (8) 

A group that has lost collective 
attachment to geographically distinct 
habitats or ancestral territories in the 
project area because of forced 
severance remains eligible for 
coverage under this policy. 

No corresponding legal provision No equivalence Amend the Environmental 
Licensing Decree-Law 2011 to 
stipulate that the EIA process 
must include a social impact 
assessment that identifies 
ethnic groups that have lost 
collective attachment to 
geographically distinct habitats 
or ancestral territories in the 
project area because of forced 
severance. 

Policy Principle 1: Screen early on to determine (i) whether Indigenous Peoples are present in, or have collective attachment to, the project area; and (ii) whether project 

impacts on Indigenous Peoples are likely. 

Key element (1): 

Early screening to determine whether 
Indigenous Peoples are present in, or 
have collective attachment to, the 
project area. 

Environmental Licensing Decree-Law 2011
3
 

Article 3 Environmental licensing procedure 
1. The environmental licensing procedure is in: 
a. Guidance for Scoping; 
b. Environmental Assessment and Allocation of the 
Environmental License; 
c. Issuance and Renewal of the Environmental License; 
d. Authority. 
2. It is considered the beginning of the environmental licensing 
procedure the timing of project documents delivered to the 
Environmental Authority for the purpose of fulfilling the provisions 
of b) above. 
 
Article 4 Definition of Categories and Type of Environmental 
Assessment Procedure 
1. The classification of projects is made in accordance with Annex 
I and II and is structured in the following categories: 

Partial equivalence 

 
The Environmental Licensing 
Decree-Law does not refer 
specifically to screening, but 
does define categories and 
criteria that would be used for 
screening. It is implied, but 
not explicit, that screening 
should be done at the 
beginning of the EIA process. 
 
The Decree-Law does not 
refer to traditional customs 
and rights at the screening 
stage. 

Amend the Environmental 
Licensing Decree-Law 2011 to 
stipulate that the EIA process 
must explicitly provide for 
screening as early in the 
process as possible, and that 
screening must determine 
whether ethnic groups are 
present in, or have a collective 
attachment to, a proposed 
project area. 

                                                      
3
 Unofficial translation 
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a. Category A --‐ includes projects that may potentially cause 

significant environmental impacts, and are subject to the 
procedure of Environmental Impact Assessment (EIA), this based 
on Impact Analysis and Environmental 
Management Plan (EMP) in accordance with the provisions in this 
law. 
b. Category B --‐ includes projects that may cause environmental 

impacts, and are subject to the procedure of Initial 
Environmental Examination (IEE), this based on the 
Environmental Management Plan in accordance with the 
provisions of this law. 
c. Category C --‐ includes projects where environmental impacts 

are negligible or nonexistent, and not subject to any procedure for 
Environmental Assessment in accordance with the provisions of 
this law. 
2. In the following cases, the category is determined by 
considering the severity of likely impacts: 
a. A project that might raise some or significant adverse impacts 
that do not fall into the category of Annex I and II; 
b. A project that may raise significant adverse impacts falls under 
the category of Annex II. 

Key element (2): Early screening to 

determine whether project impacts on 
Indigenous Peoples are likely.  

See Policy Principle 1, Key element 1. Partial equivalence 

 
See Policy Principle 1, Key 
element 1. 

Amend the Environmental 
Licensing Decree-Law 2011 to 
stipulate that the EIA process 
must explicitly provide for 
screening as early in the 
process as possible, and that 
screening must determine 
whether ethnic groups are 
present in, or have a collective 
attachment to, a proposed 
project area and whether the 
proposed project is likely to 
have adverse impacts on them. 

Policy Principle 2:  Undertake a culturally appropriate and gender-sensitive social impact assessment or use similar methods to assess potential project impacts, both positive 

and adverse, on Indigenous Peoples. Give full consideration to options the affected Indigenous Peoples prefer in relation to the provision of project benefits and the design of 
mitigation measures. Identify social and economic benefits for affected Indigenous Peoples that are culturally appropriate and gender and intergenerationally inclusive and 
develop measures to avoid, minimize, and/or mitigate adverse impacts on Indigenous Peoples. 
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Key element (1): Undertake a 

culturally appropriate and gender-
sensitive social impact assessment or 
use similar methods to assess 
potential project impacts, both positive 
and adverse, on Indigenous Peoples. 

Basic Environment Law 2012 

Article. 1 Definitions 
For purposes of interpretation and application of this law shall be 
adopted the following definitions to 
words and concepts used in its statement:… 
o) Environmental impact: the set of positive and negative changes 
produced in the…social…parameters…including people and their 
economic and social structures…in a given period of time and in a 
certain area, resulting from the implementation of a project, 
compared to a situation that would occur during this period of time 
in this area if the project was not implemented;… 
 
Environmental Licensing Decree-Law 2011 

Article 1 Definitions 
For purposes of this statute the following are defined:… 
k. Environmental Impact: A set of positive and negative changes 
produced in social and… parameters which include, among other 
things, people and their economic and social structures…in a 
given period of time and a certain area resulting from the 
execution of a project. The impacts are analyzed by comparing 
the situation that occurred in that area and period, with the same 
area and period if the project was not implemented;… 
 
Article 2 Subject 
1. This law creates a system of environmental licensing for public 
and private projects likely to produce environmental and social 
impacts on the environment. 

Partial equivalence 

 
The official Portuguese 
versions of the Basic 
Environment Law 2012 and 
the Environmental Licensing 
Decree-Law 2011 have 
identical definitions of 
‘environmental impact’ which 
include social aspects, but 
neither the law nor the 
decree-law has a substantive 
provision requiring social 
impact assessment. 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require social impact 
assessment for all projects for 
which screening indicates 
adverse social impacts and 
issue guidelines on how to 
carry it out in culturally 
appropriate and gender-
sensitive ways. 
 
See Policy Principle 3, Key 
element 1 and Policy Principle 
6, Key element 3. 
 

Key element (2): Assessment 

process gives full consideration to 
options the affected Indigenous 
Peoples prefer in relation to the 
provision of project benefits and the 
design of mitigation measures. 

Basic Environment Law 2012 

Article 47. Access and distribution of benefits 
The law defines the forms of…sharing and equitable distribution 
of tangible and intangible benefits arising from the use of 
components and sustainable environmental and natural 
resources for the communities located in the same area of 
exploration. 
 
Environmental Licensing Decree-Law 2011 

Chapter V Protection of Traditional Customs and Duties 
Article 15 Impacts and Benefits Agreement (IBA) 
1. It is considered impacts and Benefits Agreement (IBA), the 
legal instrument of the private sphere governed by the Civil Code 

Partial equivalence 

 
The Environmental Licensing 
Decree-Law 2011 requires an 
impact and benefit agreement 
(IBA) for Category A projects 
only.  This appears to assume 
that if a project has lesser 
environmental impacts, the 
social impacts will also be 
less severe, which is not 
necessarily the case. 
 

See Policy Principle 2, Key 
element 1, Policy Principle 3, 
Key element 1, and Policy 
Principle 6, Key element 3. 
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which defines the rights and obligations between the proponent 
and the legal representative of the community protection, respect 
for traditional land use, customs and that community rights and 
due compensation to the scale of potential environmental impacts 
identified in the Environmental Impact Statement for the project in 
question. 
2. The Impacts and Benefits Agreement (IBA) is performed with 
the communities located around or near the proposed Category A 
and whose traditional land use, customs or traditional rights are 
potentially affected. 
 
Article 16 
Negotiation of the IBA 
1. The Impacts and Benefits Agreement (IBA) could be negotiated 
at any time after the publication of the decision about the 
environmental impact assessment. 
2. This agreement follows the process of discussion between the 
proponent and the affected community, about the proposal to EIS 
and Environmental Management Plans. 
3. At any time the community and the proponent may apply to the 
Environmental Authority to facilitate the negotiation of the IBA. 
4. In case of conflict in the application of IBA parties may resort to 
competent court according to civil law. 
5. The Impacts and Benefits Agreement will be subject to statute. 

 
 
 

Key element (3): Assessment 

process identifies social and economic 
benefits for affected Indigenous 
Peoples that are culturally appropriate 
and gender and intergenerationally 
inclusive. 

See Policy Principle 2, Key element 2. Partial equivalence See Policy Principle 2, Key 
element 1, Policy Principle 2, 
Key element 2, Policy Principle 
3, Key element 1, and Policy 
Principle 6, Key element 3. 
 

Key element (4): 

Project preparation process develops 
measures to avoid, minimize, and/or 
mitigate adverse impacts on 
Indigenous Peoples. 

Environmental Licensing Decree-Law 2011 

Article 4 Definition of Categories and Type of Environmental 
Assessment Procedure 
3. For purposes of this law, as Environmental Impact Statement 
(EIS), the document based on technical studies and consultations 
with public participation, prepared by the proponent, which 

Partial equivalence 

 
The description of the 
environmental impact 
statement in the 
Environmental Licensing 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly stipulate that the 
project preparation process 
must develop measures to first 
avoid or minimize adverse 
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contains… the environmental management measures designed to 
avoid, minimize or compensate for adverse impacts expected… 
 
See Policy Principle 2, Key element 1. 

Decree-Law 2011 refers to 
environmental management 
measures for avoiding, 
minimizing, or mitigating 
adverse impacts.  The 
definition of environmental 
impact includes social 
aspects, so it may be 
assumed that the EIS should 
include measures to avoid, 
minimize and mitigate 
adverse social impacts as 
well. 

social impacts, including those 
on affected ethnic groups, and 
to mitigate the impacts that 
cannot be avoided or 
minimized. 

Policy Principle 3: Undertake meaningful consultations with affected Indigenous Peoples communities and concerned Indigenous Peoples organizations to solicit their 

participation (i) in designing, implementing, and monitoring measures to avoid adverse impacts or, when avoidance is not possible, to minimize, mitigate, or compensate for 
such effects; and (ii) in tailoring project benefits for affected Indigenous Peoples communities in a culturally appropriate manner. To enhance Indigenous Peoples’ active 
participation, projects affecting them will provide for culturally appropriate and gender inclusive capacity development. Establish a culturally appropriate and gender inclusive 
grievance mechanism to receive and facilitate resolution of the Indigenous Peoples’ concerns. 

Key element (1):  

Affected Indigenous Peoples 
communities and organizations are 
consulted in a meaningful manner. 

Constitution 2002 

Section 40 (Freedom of speech and information) 
1. Every person has the right to…inform and be informed 
impartially. 
 
Basic Environment Law 2012 

Article 6. Citizens’ rights 
1. Everyone is guaranteed the right to participate 
in…environmental decision making processes, either individually 
or through membership organizations. 
3. Everyone is guaranteed the right of access to the participation 
in environmental decision-making that have significant 
environmental effects. 
 
Article 15. Environmental Assessment and Licensing 
3. The system of environmental assessment and licensing shall 
provide, among other things:… 
c) The procedures for public consultation and participation of 
citizens in decision-making. 
 
Environmental Licensing Decree-Law 2011 

Article 8 Procedural steps 

Partial equivalence 

 
Article 17 of the 
Environmental Licensing 
Decree-Law 2011, on the 
initial environmental 
examination (IEE) procedure, 
does not require public 
consultation.  This appears to 
assume that if a project has 
lesser environmental impacts, 
the social impacts will also be 
less severe, which is not 
necessarily the case. 
 

The legal regime does not 
refer to indigenous peoples or 
refer in any other way to 
ethnic groups or minorities. 

See Policy Principle 2, Key 
element 1 and Policy Principle 
6, Key element 3. 
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For the purposes of environmental licensing, projects classified as 
Category A are subject to a procedure of 
Environmental Impact Assessment (EIA) and assignment of the 
Environmental License, which includes the following phases:… 
b. Public Consultation;… 
 
Article 11 Public Consultation 
1. It is the role of the Assessment Commission to promote public 
consultation, which has the following objectives: 
a. Providing access to public documents referred to in Article 8 of 
this Act; 
b. Inform and enlighten the public about the project, including 
potential environmental impacts and their way of mitigation; 
c. Promote discussion about the EIS and EMP. 
2. The duration of public consultation is 24 days, beginning 10 
days after the formation of the Evaluation Committee. 
3. Any member of the public may provide recommendations or 
proposals based on the EIS and EMP to the Evaluation 
Committee, under the deadline specified in paragraph 2 of this 
article. 
4. The requirements and procedures for public participation are 
defined in statute. 
5. Public consultation on Defining scope is necessary to discuss 
the project TOR, and the opinions of Interested parties must be 
reflected to the TOR. 

Key element (2):  

The scope of consultations includes 
design, implementation and monitoring 
of measures to avoid or otherwise 
minimize, mitigate or compensate for 
adverse impacts.  

Environmental Licensing Decree-Law 2011 

Article 11 Public Consultation 
1. It is the role of the Assessment Commission to promote public 
consultation, which has the following objectives:… 
c. Promote discussion about the EIS and EMP… 
3. Any member of the public may provide recommendations or 
proposals based on the EIS and EMP…  
5. Public consultation on Defining scope is necessary to discuss 
the project TOR, and the opinions of Interested parties must be 
reflected to the TOR. 

Partial equivalence 

 
The Environmental Licensing 
Decree-Law 2011 provides for 
consultations at the design 
stage only.  
 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly stipulate that public 
consultation must be conducted 
at each stage of the EIA and 
project preparation process as 
well as during project 
implementation and monitoring. 

Key element (3): The Scope of 

consultations includes tailoring project 
benefits for affected Indigenous 
Peoples communities in a culturally 
appropriate manner. 

See Policy Principle 2, Key element 2. Partial equivalence See Policy Principle 2, Key 
element 1, Policy Principle 2, 
Key element 2, Policy Principle 
2, Key element 3. Policy 
Principle 3, Key element 1, and 
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Policy Principle 6, Key element 
3. 
 

Key element (4): Enhance Indigenous 

Peoples’ active participation in 
projects affecting them will provide for 
culturally appropriate and gender 
inclusive capacity development. 

See Policy Principle 2, Key element 2. Partial equivalence 
 

The process of developing of 
the IBA could give affected 
people the opportunity to 
negotiate for active 
participation in projects that 
would provide for culturally 
appropriate and gender 
inclusive capacity 
development. 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly stipulate that all EMPs 
and all IBAs must provide for 
the active participation of 
project-affected people and 
provide them with culturally 
appropriate and gender-
inclusive capacity development. 

Key element (5): Establish a culturally 

appropriate and gender inclusive 
grievance mechanism to receive and 
facilitate resolution of the Indigenous 
Peoples’ concerns. 

Constitution 2002 

Section 26 (Access to courts) 
Access to courts is guaranteed to all for the defence of their 
legally protected rights and interests.  
 
Section 48 (Right to petition) 
Every citizen has the right to submit, individually or jointly with 
others, petitions, complaints and claims to organs of sovereignty 
or any authority for the purpose of defending his or her rights, the 
Constitution, the law or general interests. 
 
Basic Environment Law 2012 

Article 64. Alternative Dispute Resolution 
2. Local communities can use institutions and mechanisms for 
local recognized alternative dispute resolution with respect for 
environmental objectives and principles of this law. 
 
Environmental Licensing Decree-Law 2011 

Article 37 Administrative Procedure 
2. To the grievance procedure and appeal applies the hierarchical 
Administrative Procedure in force. 

Partial equivalence 

 
The Environmental Licensing 
Decree-Law 2011 stipulates 
that grievance procedures are 
subject to administrative law, 
but Timor-Leste’s 
Administrative Procedure 
Decree-Law 2008 does not 
explicitly provide for project-
specific grievance resolution. 
The legal regime enables use 
of the courts and alternative 
dispute resolution 
mechanisms generally, but 
there is no legal requirement 
for a project-specific 
grievance mechanism. 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly stipulate that project 
proponents must develop a 
culturally appropriate and 
gender-inclusive grievance 
mechanism as part of a 
proposed project’s 
environmental management 
plan (EMP), impacts and 
benefits agreement (IBA), or 
both. 

Policy Principle 4: Ascertain the consent of affected Indigenous Peoples communities to the following project activities: (i) commercial development of the cultural resources 

and knowledge of Indigenous Peoples; (ii) physical displacement from traditional or customary lands; and (iii) commercial development of natural resources within customary 
lands under use that would impact the livelihoods or the cultural, ceremonial, or spiritual uses that define the identity and community of Indigenous Peoples. For the purposes 
of policy application, the consent of affected Indigenous Peoples communities refers to a collective expression by the affected Indigenous Peoples communities, through 
individuals and/or their recognized representatives, of broad community support for such project activities. Broad community support may exist even if some individuals or 
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groups object to the project activities. 

Key element (1):  

Consent of affected Indigenous 
Peoples communities is required for 
project activities that would include 
commercial development of cultural 
resources and knowledge of 
Indigenous Peoples. 

No corresponding legal provision No equivalence 

 
See Policy Principle 2, Key 
element 1.  The 
Environmental Licensing 
Decree-Law 2011 requires an 
IBA, but the scope of an IBA 
does not include consent for 
commercial development of 
cultural resources and 
traditional knowledge. 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require the consent of 
affected ethnic groups for any 
project activities that would 
include commercial 
development of their cultural 
resources and knowledge.  
Such consent may be included 
in the IBA or may be 
documented separately. 

Key element (2):  

Consent of affected Indigenous 
Peoples communities is required for 
project activities that would include 
physical displacement of Indigenous 
Peoples from traditional or customary 
lands.  

No corresponding legal provision No equivalence 

 
Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require the consent of 
affected ethnic groups for any 
project activities that would 
include physical displacement 
of ethnic groups from traditional 
or customary lands. Such 
consent may be included in the 
IBA or may be documented 
separately. 

Key element (3):  

Consent of affected Indigenous 
Peoples communities is required for 
project activities that would include 
commercial development of natural 
resources within customary lands 
under use that would impact the 
livelihoods or the cultural, ceremonial, 
or spiritual uses that define the identity 
and community of Indigenous 
Peoples. 

Basic Environment Law 2012 

Article 8. Tara Bandu 
1. The State recognizes the importance of all types of Tara Bandu 
as usual part of the culture of Timor-Leste and how traditional 
mechanism regulating the relationship between man and the 
environment around them. 
2. Can be carried out actions of Tara Bandu, according to the 
rituals imposed by the local customary law aiming at the 
preservation and promotion of environment and conservation and 
sustainable use of natural resources, provided that such action is 
consistent with the objectives and principles established in this 
law. 
3. Having carried out an action of Tara Bandu, under this Article, 
the State must ensure the effective protection of the area 
involved. 

Partial equivalence 
 

The Basic Environment Law 
2012 stipulates that the State 
must effectively protect an 
area designated by tara 
bandu, but there does not 
appear to be a provision in 
the legal regime that requires 
the consent of affected people 
for commercial development 
of lands under customary use. 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require the consent of 
affected ethnic groups for 
project activities that would 
include commercial 
development of natural 
resources within customary 
lands under use that would 
impact their livelihoods or the 
cultural, ceremonial, or spiritual 
uses that define their identity 
and community. Such consent 
may be included in the IBA or 
may be documented 
separately. 

Policy Principle 5:  Avoid, to the maximum extent possible, any restricted access to and physical displacement from protected areas and natural resources. Where avoidance 
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is not possible, ensure that the affected Indigenous Peoples communities participate in the design, implementation, and monitoring and evaluation of management 
arrangements for such areas and natural resources and that their benefits are equitably shared. 

Key element (1): 

Project design avoids, to the maximum 
extent possible, any restrictions on 
Indigenous Peoples’ access to, and 
physical displacement of Indigenous 
Peoples from, protected areas and 
natural resources. 

No corresponding legal provision No equivalence 
 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly stipulate that 
proponents of proposed 
projects reach prior agreement 
with affected ethnic groups on 
a project-specific basis to 
ensure that project design 
avoids, to the maximum extent 
possible, any restrictions on 
ethnic groups’ access to, and 
physical displacement from, 
natural resources and 
protected areas that are wholly 
or partially within their ancestral 
territories, and must include 
such agreement in the IBA. 

Key element (2):  

Where avoidance is not possible, 
project designs ensure that the 
affected Indigenous Peoples 
communities can participate in the 
design, implementation, and 
monitoring and evaluation of 
management arrangements for such 
protected areas and natural resources. 

National Protected Areas System Decree-Law 2016
4
 

Article 13.0 Community and private protected areas 
1. Statutory protected area classification may be given to private 
or community protected areas that are not part of the public 
domain of the State.  
 
Article 28.0 Joint management agreement 
1. Joint management agreements are designed to facilitate and 
promote the implementation of the management plan, and are 
prepared jointly by the government entity responsible for 
protected areas and the president of a protected area’s 
Management Committee. 
2. A joint management agreement must, at a minimum: 
a) Specify the responsibilities of each group of stakeholders in 
protected area management, in accordance with the management 
plan; 
b) Specify the responsibilities for implementing any lisuk, lisan, or 
tara bandu that applies to the protected area; 
c) Specify the responsibilities for nahe biti bot; 

Partial equivalence 

 
The National Protected Areas 
System Decree-Law 2016 
provides for joint 
management of all protected 
areas, but there is no legal 
requirement that project 
design must ensure that 
project-affected people 
participate design, 
implementation, and 
monitoring and evaluation of 
management arrangements 
for protected areas and 
natural resources that are 
affected by a project. 

Amend the Environmental 
Licensing Decree-Law 2011, 
and harmonize the amendment 
with the National Protected 
Areas System Decree-Law 
2016 , to explicitly stipulate that 
project designs must ensure 
that affected ethnic 
communities can participate in 
the design, implementation, 
and monitoring and evaluation 
of management arrangements 
for such protected areas and 
natural resources 

                                                      
4
 Unofficial translation 
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d) Any other provision necessary to implement the management 
plan. 
3. Joint management agreements are signed by the member of 
the Government responsible for protected areas and the 
Chairman of the Management Committee of the protected area.  

Key element (3): 

Where avoidance is not possible, 
project designs ensure that affected 
Indigenous Peoples communities 
share equitably in project benefits. 

See Policy Principle 2, Key element 2. Partial equivalence 
 

See Policy Principle 2, Key 
element 1, Policy Principle 2, 
Key element 2, Policy 
Principle 2, Key element 3. 
Policy Principle 3, Key 
element 1, Policy Principle 3, 
Key element 3, and Policy 
Principle 6, Key element 3. 

See Policy Principle 2, Key 
element 1, Policy Principle 2, 
Key element 2, Policy Principle 
2, Key element 3. Policy 
Principle 3, Key element 1, 
Policy Principle 3, Key element 
3, and Policy Principle 6, Key 
element 3. 
 

Policy Principle 6:  Prepare an Indigenous Peoples plan (IPP) that is based on the social impact assessment with the assistance of qualified and experienced experts and that 

draw on indigenous knowledge and participation by the affected Indigenous Peoples communities. The IPP includes a framework for continued consultation with the affected 
Indigenous Peoples communities during project implementation; specifies measures to ensure that Indigenous Peoples receive culturally appropriate benefits; identifies 
measures to avoid, minimize, mitigate, or compensate for any adverse project impacts; and includes culturally appropriate grievance procedures, monitoring and evaluation 
arrangements, and a budget and time-bound actions for implementing the planned measures. 

Key element (1): 

When Indigenous Peoples 
communities are present in the project 
area, or are likely to be affected by 
project activities, an Indigenous 
Peoples Plan (IPP) is prepared. 

Environmental Licensing Decree-Law 2011 

Article 4 Definition of Categories and Type of Environmental 
Assessment Procedure 
4. For purposes of this law, as the Environmental Management 
Plan (EMP), a document that identifies the potential 
environmental impacts of construction, development and 
decommissioning and provides the way they are managed and 
monitored in accordance with the provisions in statute. 
 
See Policy Principle 2, Key element 2.  
 

Partial equivalence 

 
The Environmental Licensing 
Decree-Law 2011 defines and 
requires an environmental 
management plan (EMP) but 
does not specify what an 
EMP must contain. 
 
The Decree-Law specifies 
that the scope of an IBA 
includes community 
protection, respect for 
traditional land use, customs 
and that community rights and 
due compensation. The 
Decree-Law also stipulates 
that an IBA follows the 
consultations on an EMP.  It 
does not appear that the EMP 

Amend the Environmental 
Licensing Decree-Law 2011 
and/or issue guidelines for 
preparing IBAs to explicitly 
stipulate the minimum 
parameters of an IBA. 
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or the IBA, individually or 
together, constitute the 
equivalent of an IPP. 

Key element (2):  

The IPP is based on social impact 
assessment and is prepared by 
qualified experts.   

No corresponding legal provision.  No equivalence Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly stipulate that the EIA 
process must include social 
impact assessment, that the 
results of the social impact 
assessment must be included 
in the EMP and IBA, and that 
qualified experts must be 
involved in preparing the parts 
of an EMP that address social 
impacts and in preparing an 
IBA. 

Key element (3):  

The IPP draws on indigenous 
knowledge and participation by the 
affected Indigenous Peoples 
communities. 

Environmental Licensing Decree-Law 2011 

Article 15 Impacts and Benefits Agreement (IBA) 
2. The Impacts and Benefits Agreement (IBA) is performed with 
the communities located around or near the proposed Category A 
and whose traditional land use, customs or traditional rights are 
potentially affected. 
 
Article 16 Negotiation of the IBA 
2. This agreement follows the process of discussion between the 
proponent and the affected community, about the proposal to EIS 
and Environmental Management Plans. 
 

Partial equivalence 

 
The Decree-Law stipulates 
that an IBA is negotiated with 
communities affected by a 
proposed Category A project 
and follows the consultations 
on an EMP. 
 
There is no requirement for 
an IBA for a Category B 
project, regardless of the 
potential social impact. 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly stipulate that social 
impact assessment will be 
carried out for Category B 
projects as well as Category A 
projects, where screening 
indicates that social impacts of 
a proposed project could be 
more adverse than the 
environmental impacts. 
 
See Policy Principle 2, Key 
element 1 and Policy Principle 
3, Key element 1.  

Key element (4):  

The IPP includes a framework for 
continued consultation with the 
affected Indigenous Peoples 
communities during project 
implementation. 

No corresponding legal provision.  No equivalence Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly stipulate that EMPs 
and IBAs must provide for 
public consultation with project-
affected people throughout 
project implementation. 

Key element (5):  

The IPP includes specific measures to 
See Policy Principle 2, Key element 2. Partial equivalence See Policy Principle 2, Key 

element 1, Policy Principle 2, 
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ensure that Indigenous Peoples 
communities receive culturally 
appropriate benefits.  

Key element 2, Policy Principle 
2, Key element 3. Policy 
Principle 3, Key element 1, 
Policy Principle 3, Key element 
3, and Policy Principle 6, Key 
element 3. 

Key element (6):  

The IPP identifies measures to avoid, 
minimize, mitigate, or compensate for 
any adverse project impacts.   

See Policy Principle 2, Key element 4. Partial equivalence 
 

See Policy Principle 2, Key 
element 4. 

See Policy Principle 2, Key 
element 4. 

Key element (7):  

The IPP includes a culturally 
appropriate grievance redress 
mechanism. 

See Policy Principle 2, Key element 5. Partial equivalence 
 

See Policy Principle 2, Key 
element 5. 

See Policy Principle 2, Key 
element 5. 

Key element (8):  

The IPP includes arrangements for 
monitoring during project 
implementation and for evaluation of 
results.  

Environmental Licensing Decree-Law 2011 

Article 4 Definition of Categories and Type of Environmental 
Assessment Procedure 
4. For purposes of this law, as the Environmental Management 
Plan (EMP), a document that identifies the potential 
environmental impacts of construction, development and 
decommissioning and provides the way they are managed and 
monitored in accordance with the provisions in statute. 

Partial equivalence 

 
The Environmental Licensing 
Decree-Law 2011 specifies 
that an EMP must provide for 
monitoring, but there is no 
similar requirement for an 
IBA. 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require monitoring of 
the implementation of all IBAs 
during project implementation 
and for evaluating the 
monitoring results.  

Key element (9): 

The IPP includes a budget and time-
bound plan for implementing all 
required actions. 

No corresponding legal provision.  No equivalence Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require that all EMPs 
and all IBAs include a budget 
and time-bound action plan for 
implementing all required 
actions. 

Policy Principle 7: Disclose a draft IPP, including documentation of the consultation process and the results of the social impact assessment in a timely manner, before 

project appraisal, in an accessible place and in a form and language(s) understandable to affected Indigenous Peoples communities and other stakeholders. The final IPP and 
its updates will also be disclosed to the affected Indigenous Peoples communities and other stakeholders.  

Key element (1):  

A draft IPP (including documentation 
of consultations with Indigenous 
Peoples communities and social 
impact assessment results is publicly 
disclosed in a timely manner before 
project appraisal. 

Basic Environment Law 2012 

Article 6. Citizens’ rights 
3. Everyone is guaranteed the right of access to the participation 
in environmental decision-making that have significant 
environmental effects. 
 
Article 48. Environmental information system 
1. The State shall establish an environmental information system 

Partial equivalence 

 
The Basic Environment Law 
2012 guarantees access to 
environmental information, 
including information on 
projects likely to have a 
significant impact on public 

See Policy Principle 6, Key 
element 3. 
 
Also, amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require publicly 
disclosing all draft EMPs and 
all draft IBAs in a timely 
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containing…the identification of programs, plans and projects 
likely to have significant impact on public health and human 
welfare… 
3. The environmental information system will be administered by 
a public entity responsible for collecting, processing, 
systematization and dissemination of relevant environmental 
information in a clear and accessible to the general public. 
 
Article 49. Access to environmental information 
1. A systematic environmental information under the preceding 
article or any other relevant information should be freely 
accessible to the general public in the official languages, without 
prejudice to confidential information in accordance with the legal 
provisions in force. 
 
Environmental Licensing Decree-Law 2011 

Article 10 Evaluation Committee 
1. For each category A project…the Superior Environmental 
Authority constitutes an Evaluation Committee…which shall: 
a. Submit…Environmental Management Plans for public 
consultation and comment on the proposals, suggestions and 
comments received;… 

health and human welfare.  
The Environmental Licensing 
Decree-Law 2011 requires 
public consultation on an 
EMP, but there is no explicit 
requirement in the legal 
regime to disclose a draft 
EMP or to disclose a draft IBA 
and there is no requirement 
whatsoever to disclose an 
EMP for a Category B project. 

manner before a project is 
approved and before an IBA is 
signed. 
 
 

Key element (2):  

The disclosed draft IPP is accessible 
to, and in a form and language(s) 
understandable to, affected 
Indigenous Peoples communities and 
other stakeholders.  

See Policy Principle 7, Key element 1 No equivalence 

 
Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require that all draft 
EMPs and all draft IBAs are 
accessible to all affected 
stakeholders in a form and 
language(s) they can 
understand. 

Key element (3): 

The final IPP (and any subsequent 
updates) also are disclosed to affected 
Indigenous Peoples communities and 
other stakeholders. 

See Policy Principle 7, Key element 1 
 
 

No equivalence Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require publicly 
disclosing all final EMPs and all 
signed IBAs to all stakeholders. 

Policy Principle 8:  Prepare an action plan for legal recognition of customary rights to lands and territories or ancestral domains when the project involves (i) activities that are 

contingent on establishing legally recognized rights to lands and territories that Indigenous Peoples have traditionally owned or customarily used or occupied, or (ii) involuntary 
acquisition of such lands. 

Key element (1): 

Prepare an action plan for legal 
No corresponding legal provision No equivalence 

 
When the Land Law is 
adopted, determine whether it 
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recognition of customary rights to 
lands and territories or ancestral 
domains when the project involves 
activities that are contingent on 
establishing legally recognized rights 
to lands and territories that Indigenous 
Peoples have traditionally owned or 
customarily used or occupied. 

is necessary to require a 
project-specific action plan for 
legal recognition of customary 
rights and, if so, amend the 
Environmental Licensing 
Decree-Law 2011 to explicitly 
require this. 

Key element (2):  

Prepare an action plan for legal 
recognition of customary rights to 
lands and territories or ancestral 
domains when the project involves 
involuntary acquisition of such areas. 

No corresponding legal provision No equivalence 
 

When the Land Law and the 
Expropriation Law are adopted, 
determine whether it is 
necessary to require a project-
specific action plan for legal 
recognition of customary land 
rights in the event a proposed 
project involves expropriating 
customary land and, if so, 
amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require this. 

Policy Principle 9:  Monitor implementation of the IPP using qualified and experienced experts; adopt a participatory monitoring approach, wherever possible; and assess 

whether the IPP’s objective and desired outcome have been achieved, taking into account the baseline conditions and the results of IPP monitoring. Disclose monitoring 
reports. 

Key element (1):  

Monitor implementation of the IPP 
using qualified and experienced 
experts. 

See Policy Principle 6, Key element 8.  Partial equivalence 

 
See Policy Principle 6, Key 
element 8. 

See Policy Principle 6, Key 
element 8. 
In addition, amend the 
Environmental Licensing 
Decree-Law 2011 to explicitly 
require that monitoring of all 
IBAs is done by qualified and 
experienced experts. 

Key element (2): 

Include arrangements for participatory 
monitoring whenever possible. 

No corresponding legal provision No equivalence 
 

Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require participatory 
monitoring of all IBAs. 

Key element (3):  

Assess whether IPP objectives and 
desired outcomes are achieved, taking 
into account baseline conditions and 
monitoring results.  

No corresponding legal provision No equivalence 

 
Amend the Environmental 
Licensing Decree-Law 2011 to 
stipulate that monitoring of all 
IBAs must assess whether IBA 
objectives and desired 
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outcomes are achieved, taking 
into account baseline 
conditions and monitoring 
results. 

Key element (4): Monitoring reports 

are disclosed. 
See Policy Principle 7, Key element 1 No equivalence 

 
Amend the Environmental 
Licensing Decree-Law 2011 to 
explicitly require publicly 
disclosing all monitoring 
reports. 

  


